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Copyrightis alegislative monopoly, created (in Audralia) by the Copyright Act 1968 Cth). The
pumpos of the Copyright Act is to provide an incentive for the creation and distribution of works' the
subject of copyright It does this by granting nonopol rights to paform certain acts (such as
reprodudion), thereby pemitting the vendor of awork to sl tha work abovethe margina cog of
produdion ofthat work.

As such, copyrightis aform of indugry development scheme or Government subsdy amed a
promoting apaticular end (e the produdion and distribution of works). In 1984 his subsdy, which
traditiondly covered booksand nmusc, was extended to dso cover software. Prior to 1984 1 was legd
to make dectronic reprodudionsof software.?

Copyright opeates by prohibiting nunerouscategories of action in respect of a copyrightwork. These
prohibitionsare, subject to some exceptions aslute prohibitionsand ae indgpendent of the means by
which apeson aquired posession ofawork in respect of which the actionsare carried out In the
absence of apemission from the copyright holder, there is an @solute prohibition on eercising ay of
the rights comprised in copyrightin respect of that work.

For example, if apeson buysboth ascrewdriver and ssme software from someone they may do wha
they like with the screwdriver, induding nodifying it, improving it, renting it to others etc. However,
the scopeof actionsthat they can undetake with the software is Strictly limited (subject to some
qudifications) to those thingsove which they have been granted pamission from (ie licensed by) the
holder of copyrightin the software. This typically does not extend to modification, improvements,
renting éc. Often this pamission (e thelicence terms) only applies to the execution of the software in
restrictive circumstances (such as tied to paticular hadware, or paticular classes of hadware, alimit
on cnaurrent Us's etc).

Brendan $ the pincipal of Open Soute Law, an ICT legalpracice with a pecal focuson open surce and cusmer copyight
Brendan hasver12 yeas of expefence n ICT related kegalissues He isa drecor and bunding menber of of Open Souce Indugry
Audralia Limited and $ on he $eeing conmittee ofthe Audralian Sevice for Knowledge ofOpen Souce Sofware, a natonalfocal
point for advice, managerent, govenance, ®rage and dseminaion of Open Soute Sofware (OSS)for reseach and hgher
educaiton.

The Copyright Act usesconceps of 2works® and 2aibject matter otherthan works®. The £m 2work® is used n this docunentin its
geneic £n%, notits Copyright Act sen® . Thatis, 2work® meanssome form of conentto which copyrght atachesincluding subject
mater otherthan works.

Conputer Edge Ry Ltd v. Apple Conputer Inc. (1986)161 AR 171.

astrictly limited® ovestatesthe po#tion dightly. There ae actvitiesin relation © a work which ae notprohibited by copyight, some
prohibitionsappl in a diferentfasion o differentcakegoiesof work, and sme acivitiesmay be endeed noninfringing in pecfic
circumstances This statementshould be ead sibjectto the qualficaions
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The consequences of copyright infringement are broad and indudea requirement to pay damages or an
accountof profits, and there may be crimind pendties attached to an infringement. An infringament
can dso result in the seizure of equipment used in the course of carrying outthe infringement.

Thereis agreat deal of confuson in the area of open ource licensng aising from afundanental
misundestanding of the different roles of contracts and licences. It isal too mmmon © e these
conaepts identified in the context of open source. A contract is 2alegdly binding promise or
agreement,®* while alicence is apemission o do ®mething. In the context of software licensng, a
licence is apamission b do ®mething which would otherwise be prohibited by mpyright law (such as
thereprodudion of the software). A contract may indudealicence, and alicence may form pat of a
contract. However, onedoes notimply the other.

For example, it is atrespass to enter onto omeoneédsand withouttheir pemission. That said, people
enter ono other©$and dl the time withoutthos entries bang trespasses + when you eceive visitors, or
when you walk into ashop ae examples. This is because the owne or lessee of theland ha either
expressly (such asinviting smeong or by implication (shopkespers) pemitted them to come onto the
land. F there was abig sgn outthe front of lanc® which gates that anyonewearing ared ha can enter
onto theland ten, & a consequence, anyonewearing ared ha could enter theland withoutcommitting
atrespass. If they do notcomply with the conditionsof the licence (by notwearing aha, or wearing a
blue ha), then they will commit atrespass if they enter the land because they have not met the
preconditionsto beentitled to the pamission. In noneof these circumstances is there aneed for the
exchangeof promises (which traditiondly characterises a contract) to occur with the entrant.

The same prindples undely open ource licendng. As mentioned ébove the Copyright Act 1968(Cth)
absolutely prohibits certain activities induding the reprodudion of software. Open source licences
effectively exempt the pemitted ectivities from copyright infringement, subject to compliance with
certain conditions (which are different dgpending upon hhelicence). A failure to comply with the
condiionsin thelicence will mean tha the activities are no longe exempted from infringement of
copyright. If the activity in question results in an infringement of copyright, then the copyright owner
will have an action agang the pason engaging in the activity.

The old modd of the exploitation of copyright for software involved granting licences in respect of the
software in auch away as to prevent effective ownership of the software by buyes. The example given
in paagraph 1.4 dovedemondrates this in tha, even though he purchaser buysboth items, there are
subgantial restrictionson the use of the software, with no adogousrestrictionson the use of the
screwdriver. It isthis lack of ownership rights unde the old modd which is used by vendors of works
to secure an ebovemarket price.®

Historically the old modd of copyright exploitation ha worked to establish or entrench market power
in those sectors of the econony where it opeates. That entrenchment appears to occur through he
control of distribution dhannds. Not only does this practice raise the price of software to theend usr,
it dso creates subgantial cogs for new entrants seeking access to those channds, thereby redudng
compdtition, with acompound éfect on pice. Further, the nonpurchase cogs of the old modd (ie
closed source) are comparatively high and introduce nondrivial transaction cogs into every transaction
in respect of the copyrightwork. These cods indudethe cogs involved in finding and negotiating a
licence and the cogts of administering the licence to ensure tha activities remain within the bounds
prescribed by helicence terms.

These transaction mds have the effect of excluding from awork a spectrum of possible improvements
(that is, those for which the ben€fits are less than the transaction cds involved in induson) and of

Carter, W, Harand, DJ, ContractLawin Audralia, Third Edition, Butterworths, 1996 af101].
Techncally, the sgn would need® have been pubere by ®meone vho had he kegalauhority to auhorise the enty.

Thatis, a pice above rarginal cog of reproducton (in this ca® roughl $0). Thisisthe pice econorits predicts for a conpefitive
market -
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preventing the maximal exploitation ofthework (again, if thelicence fees plusthetransaction gs
involved in acquiring and administering the exploitation of the work exceed the benefit from doing D,
then the work will notbeacquired).

Open source licendng is acustomer driven market reaction o the high transaction cogs and anti-
compditive effects that the old modd has produced. It effectively says tha, through pdicioususe of
copyright, cusomers can acquire software with rights andogousto ownership. In the example above
if the software is open ource software, the pason aquiring the software would have propeaty-like
rights ove the use of the software in amanne andogousto the rights they have over the screwdriver.

The fundamental difference therefore beween the old, dosed source, modd and the new, open ource,
modd istha unde aclosed ource licence, acusomer acquires very restricted rightsin relation o the
software, whereas under an open ource licence, acusomer acquires very broad rights andogousto
ownership of the copy they acquire.”

Another way of looking & thisis that open source licensng dtemptsto treat software as aform of
propety, while the old modd of licendng atempts to prevent such reatment. Tha is, open ourceisa
form of deregulation of the software indudry. Open source uses copyrightto efect that deregulation.

Open Source is Pro-Copyright

An open ource licence is alicence ove copyright granted by the copyright owne of awork which has
certain characteristics (discussed further bdow). Asalicence, it is only meaningful in the presence of
the copyright regime. Open source licences are explicitly dependent upon he continued existence of
copyright for their efficacy. As open source would notexist withoutcopyrightit is incorrect to assert
tha open source is oppogd to copyright

Complement of Commercial is Non Commercial, not Open Source

A corollary of section 4 doveis tha open source is a paticular modd for the commercialisation of
software. It isadifferent modd, butnotanon @mmercial one Tha said, there exists open ource
software which is made available on anoncommercia basis, jus as there is dosed source software
which is made available on anoncommercial basis.

Complement of Open is Closed, not Proprietary

A corollary of paagraph 5.1 &oveistha the copyrightin open ource software is owned by ©meone
otherwise there is no bais on which alicence can begranted. As such to oppog theterms
aproprietary® and Gopen ource® software implies that the copyrightin open source software is not
owned by ®meone Thisisincorrect. Tha said, this use of 2proprietary software® is, unfortunaely,
widespread. If anything, he complement of proprietary software is pubic domain oftware. Tha is,
software ove which copyright does notexist or is not asserted.

Two important concepts in this area are the definition of open source software and the definition of
afree software®. These concepts are related, butdistingt.

Open urce oftware is software which meets the requirements of the open ource définition
(sometimes referred to asthe OSD). The open source definition is maintained by a organisation clled
the Open Source Initiative. The definition indudes the following 10 éements:

Free Redistribution = he codemud beable to beredistributed without payment of aroyadty;
Source Codez te source codeof the software mus be made available;

Derived Works + recipients mug be permitted to modify the software and distribute
modifications

7 However(consstenty with the £rewdriver exanple) this propety only appiesto the copy hatthe cusomer acquies Whee they
provide a copyd anoherpeison, hatpeison recevesa like piopety in the copy hey receve.
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Integrity of The Author©$ource Code+ licence may indudesome attribution restrictions
No Discriminaion Againg Personsor Groups

No Discriminaion Agang Fields of Endeavour,

Distribution of Licence % licence applies automatically to recipients;

Licence Mug Not Be Specific to aProdud;

Licence Mug Not Restrict Other Software;

Licence Mug Be Technology-Neutral.

The open ource definition is available from: http://www.opensource.org/docs/definition.php. he
definition indudes more detail on each of these elements.

The free software definition is comprised of the following #our freedoms°:®

The freedomto run the program, for any pupo< (freedom0);
The freedomto gudy howthe program works, and algpt it to yourneeds (freedom 1);
The freedomto redistribute copies so you @n hép yourndghbour(freedom?2); and

The freedomto improve the program, and release your improvements to the pubic, o tha the
whole community bendfits (freedom 3).

Where thelicensng terms for software meet these condtionsit is said to be?free software®. Note that
the ddinition of free software does not require that the software actudly bewithoutcod. To repeat an
oft quoed andogy, he?free® in free software is 2free asin eech notfree asin ber®. | would add
here, 3free as in market, notfree asin beer®. Thefree software definition is maintained by the Free
Software Founddion (vww.fsf.org).

It must bekept in mind that these are technical definitionsof the respective terms and it is notat al
easy to deduae what the practical impacts of the gpplication ofthese definitionsfrom an abdract study
of them.

One of the characteristics of open source licences is that they mugt 2permit® the source codeof
modificationsto the software to belicensed unde an open ource licence. The practical consequences
of this pamission ae undear. For example, apamission  license unde a specific open urce
licence, is nota pamission o license on any other basis. Some open ource licences go further, not
only permitting, butrequiring tha modificationsof the software or other, related, oftware belicensed
unde an opan ource licence, typically unde the terms of the same licence. Where alicence has this
characteristic, and especially so where it attaches to other software, it is said to bea2strongP licence.
Tha said, g¢rong icendng $ould beconsdered as a spectrum, rather than as two discrete gates. If the
licence aso requires tha source codebedistributed in conjundion with binary code tha will have
practical consequences, thusincreasing the strength of thelicence. If thelicence pemits licenang
unde adifferent licence, tha licence mug aso have an opan source licensing requirement for the first
licence to beconddered agtrong icence. The grong Icendng requirement may be subject to atrigger
condition (such as distribution ofthe modification). A licence which does not have these
characteristics is known as a2weak® licence.

The GNU Genera Public License (GPL) is the best known, and pehgpsthe mos widdy implemented
of the strong lcences. It requires that if modificationsto GPLed software are pubished or distributed,
they mug belicensed unde theterms of the GPL. It further requires tha works which: (@) indudeas
pat of them amodification of software licensed unde the GPL; and (b) which ae distributed mug aso
belicensed unde the GPL and tha access to the source code of the software mug adso beprovided. In
this way the GPL may dso dtach to thedistribution of the whole of awork which indudes GPLed
coderather (rather than bang restricted to the modification pe s). The GPL is thelicence which

8 http://www.fsf.org/philosophyfreesw.html
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coverstheLinux kend. TheMozlla Public License (MPL) is another example of astrong cence. At
least oneversion ofthe MPL (version 1.1)pemits thenominaion of an dternative licence for
modifications Where the GPL is nominaed the MPL will bean example of astrong icence which
permits licenang unde different licenang mnditions

The best known example of aweak licence is the Berkely Software Distribution License (BSD).
Common wisdomis that the BSD licence pemits the software to bemodified and for those
modificationsto belicensed on adifferent basis, induding unde a closed ource licence. Oneof the
requirements of the BSD licence (2Redistributions... nug reproduce the abowe copyright notice, this
list of conditionsand tefollowing disclaimer in the doaumentation andbr other materials provided
with the distribution®) can beread as requiring the BSD to atach to modifications However, the
absence of an express requirement in the BSD licence to distribute the source code of software in
conjundion with abinary subdantially weakensthelicence. The BSD licence undeliesthe BSD
family of opeating s/stems (eg FreeBSD, NetBSD, OpenBSD).

Thetext of each of thelicences mentioned eboveis available from:
http://www.opensource.org/licenses/

One of the conseequences of strong censng is tha care mug beexercised when combining urce
codefrom two or more different projects which are licensed unde different licences. To take the
examples above if two ftware produds, oneof which is licensed unde the MPL, the other unde the
GPL are combined theresulting produd mug belicensed condstently with the requirements of both the
MPL and the GPL. If the requirements of these licences are per se incongstent then there is no legd
basis on which the output produd can belicensed. Compatibility between two licences refers to
whether or not software licensed unde tho< licences may be combined to produce a work which can
belicensed congstently with the requirements of both licences. Typically it isimportant to know
whether alicence is2GPL compatible® so tha software the subject of it can becombined with oftware
the subject of the GPL.

The Free Software Founddion ha a page setting outthe compaibility of variouslicences with the GPL
here: http://www.gnu.og/licenses/license-list.html.

Thefact that apeson ha granted apamission in aspecific form does not mean tha tha person cannot
grant further pemissionsin other forms. For example, saying meonecan come into youryard and
use your poolon Mondays and Wednesdays if they bring atowd doesn©prevent you from aso
permitting them to do ® on Fidays and Sundaysif they bring abeach bdl.

The same issues undelie the concept of dud licensng. Unde adud licence, asoftware vendor grants
alicence ove software on theterms of an opa source licence. They will dso make it known that if
someonewants to acquire the software unde different terms, then they are prepared to dlow tha as
well. Typicaly, the acquirer of the software will want to avoid some aspect of the open source licence
and will pay apremiumto do ®.

The common andidae for adud licensng is the GPL (see discussion in sction 7) As discussed
above the GPL is astrong icence because it requires that modificationsto the software which are
published or distributed mug aso belicensed unde the terms of the GPL. So aperson might notwant
to use some codethe subject of the GPL to incorporate into their own oftware because then tha
combination would need to belicensed unde the GPL. By offering the codeunde adud licence
scheme the dud licence vendormay charge other vendors to dlow them to indudethe software in thar
own produds unde alicence other than the GPL. Dud licendng is therefore unlikely to work
effectively with aweak licence.

The daabase software vendor MySQL (http://www.mysqgl.conV) uses adud licence modd for the
distribution of its nanesake daabase produd MySQL. Mog of MySQL was licensed unde the GPL,
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although ®me pats were licensed unde alicence called the Lesser GPL (LGPL). However, afew
years ago they chose to use the GPL for those components as well. MySQL claims to have oneof the
largest indalled bases for database software in theworld. For more ddails aboutMySQL©4&icensng
see:

http://www.mysql.com/company/legd/licenang/

The open office suite OpenOffice.org dso used adud licence structure for theversion 1 @detree, with
the software licensed unde the GNU Lesser GPL (LGPL) and the Sun Indugry Standards Source
Licence (SISSL). For theversion 2 odetree, only the LGPL has been used. See

http://www.openoffice.org/FAQs/fag-licenang.hml#1

Many open ource risks are very smilar, oridentical, to risks experienced in relation b dosed source,
although he greater freedom afforded by opé source meanstha an omganisation may play a different
rolein relation o the software and therefore is exposed to different categories of risk. For example, an
acquirer of software unde acosed ource licence is uaudly prohibited from distributing tha software
S0 risks associated with distribution will notarise in practice. However, unde an open urce licence
that acquirer will befree to distribute that software if they choos to and, & aresult, may beexposd to
risks related to tha distribution.

Open Source risks can bebroadly separated into three categories:
acquisition risks;
supply risks; and
interlinked risks.

As onemight expect, acquisition and supply risks have obviousmeanings Acquisition lisks relate to
therisks which are involved in the acquisition of software from athird paty. Supply risks relate to the
risks involved in the supply of software, whether your own or someonedse©sto athird paty.
Interlinked risks are risks which involve an dement of both of these aspects + for example, the
acquisition of some software for the pumpos of modification and on sipply of the software as modified.

Open source risks are addressed through poactive action and lisk management plans  Those plans
involve sepssuch as: theidentification and dassification of therisk, an assessment of the likelihood of
therisk occurring and of the consequences if it does occur and &king pioective sepsto prevent or
address the occurrence of the risk.

Proactive measures indudethe adoption of policies to befollowed when acquiring ope source
software, induding the condud of aduediligence check in much the same way as a credit check would
be carried outon adosed source vendor. Where the open source software is acquired unde a contract,
they can dso indudecontractud provisionswhich address specific aspects of therisks.

In addition, establishing aprocess to identify and restrict thelikely uses of open source software aso
assists in addressing risks. For example, by restricting activities in relation to open ource software to
acquisition and us automatically excludes supply and interlinked related risks. The policy may require
special pamission © besoughtif the relevant employee proposs to have the organisation engagein
(eg) asupply of open source software. A policy postion mightindudedifferent duediligence
processes to befollowed depending on whethe the proposed activities induded acquisition, supply or
interlinked aspects respectively.

The effects of open source licences can occur immediately on he occurrence of atrigger condition
(such as, the distribution of amodification o the software). The most important aspect of risk
management in this area is therefore a proactive gpproach to open urce acquisition and u®.
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There are several dozen open urce licences gpproved by he Open Source Initiative. Of these, one
the GNU GPL, accounts for roughly two thirds of dl projects on the Sourceforge software repostory.
We condudethis paper with an oveview of two of the best known licences + the GNU GPL and te
BSD licence and piovide a nunber of short case sudies of open ource related matters that OSL has
been involved with. These case sudies give some indghtinto the breadth of issues which can aise and
some of the means of addressing them.

The GNU Genera Public License (GPL) is thelicence of choice of the GNU Project (www.gnu.og)
and ofthe Free Software Founddion (vww.fsf.org + nog, this is the same ste as www.gnu.og). This
pepe relates to version 2 ofthelicence, available from: http://www.fsf.org/licenses/gpl.html.

The GPL grants broad usagerights. Where apeason is granted aGPL ove software, they may copy
and dstribute the source code of the software verbaim (clause 1) subject to the following:

they mug indudean gppropriate copyright notce;
keep intact al notices referring o the GPL and the absence of awarranty;
give other recipients of the program a copy ofthe GPL ;

Thelicensee may aso copy and distribute the object code of the software provided tha they comply
with the qudificationsset outin paagraph 14.26)-(c) aboveand smultaneoudy distribute or provide
effective access to the source code (the licence sets out specific optionsin relation o thedistribution of
the source codg (clause 3).

The GPL dso indudes an express disclaimer of warranties and an excluson of liability.

The GPL pamits the making of changes to the software and doe not require the distribution of
changes made. However, if you do dgtribute those changes, and they are 2derived fron the software,
you nmug distribute those changes on theterms of the GPL. This makes the GPL astrong lcence. Itis
not clear from the wording ofthelicence, butthis licenang requirement is unlikely to apply to
ainternd® distributonswithin the organisation.

The BSD (Berkeley Software Distribution) Licence was origindly induded with the distribution of the
Berkeley Unix in theearly 90s There are two vasionsof the BSD licence, distinguished by &he
advertising dause®. The advertising dause was removed from the sandard BSD licencein 1999. The
BSD licence template is available from: http://www.opensource.org/licenses/bd-license.php.

The BSD licence permits @redistributon and u® in ource and binary forms, with orwithout
modification® provided that:

copyright notices are retained;

thelicence conditionsform pat of the distribution (for distributonsof binary code the
conditionsmay beset outin doamentation orother materials provided with the distribution);

al advertising meterials mentioning features or use of the software mug display a specific
acknowledgement. The pro forma acknowledgaement refers to the University of Califoria,
Berkeley, dthough oher people who adoptthe old syle BSD licence insert ther own dédails.
This requirement is only present in 2old® (ie pre 22 dly 1999)BSD licences and licences
which take ther pedigree from old BSD licences;

no u® is made of the University of Californiato endorse or promote produds derived from the
licensed produd.

TheBSD licence dso indudes a generic disclaimer which atempts to excludeadl liability resulting
from use of the software.
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The NSW Depatment of Commerce was in the last Sages before issuing atende for Linux related goodsand
services. While they had arived & apolicy approach on anumber of important issues, they were unsure of how
to modify ther sandad terms and conditionsto accommodae open ource and thear desired poicy approach.

In negotiationssubsequent to the submission of tende's they were faced with pusbeck to some dauses froma
tendeer.

OSL Response:
We revised thar gandad termsto:
€) create arigorousdéinition of2open ource software?;

(b) make specific adjugments relevant to the use of open urce software (eg no ned for escrow
agreement if source is provided);

() ensured tha closed source components were pemitted, butwere given treatment different to that of
OpEN PUICe COMPOoNELS (g ESCrow).

During negotiationswe identified tha tenderer©sespons did notpropely undestand the opeation of the
clauses (or were usng opa ource as a Smoke screen to avoid oblgations.

Outcome:

Client successfully negotiated Linux mntracts with anunmber of tenderers. Protected dient agang muddy
thinking on ope source issues.

Theclient wanted to propely undestand the open source legd landscape and issues which they may encounter
in respect of open source.

OSL Response:

Provided deailed advice covering, anong oher things

(@ methodobgy for identifying existing ope ource usage and licences;

(b) overview of effect of open source licences accouning for 95% of projects againgt agreed measure;
(c) overview of risk categories for open urce;

(d) specific examples of risks in each categoly;

(e) guidance on managing these risks;

)] outline of busness modds for commercialisation of open ource software;

(9) employment related issues for open ource;

(h) template open source policy.
Outcome

Advice will form thebasis of an open ource information resource for the whole of NSW State Government.

Theclient wished to engage contractors to do pecific work involving the use of open ource. Contractors
baulked & standad terms, consdering tha they may beinconsstent with the licenang requirements imposed
upon hem through the use of open urce software.

OSL Response:

Rework standad contract to make it open source friendly. The contract induded gecific provisionsto ensure
tha the use of open urce was subject to the informed consent of the cusomer, with opiond dauses for the
open urce licence back of material if agreed orrequired. The contract dso induded aspecific procedure for
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identifying op& ource inpus. We dso hdped highlight to contractors that there is no incongstency beween
IP ownership dauses (vesting IP in the cugomer) and ope& urce licences.

Outcome:
Revised contract used for open ource related projects.

This client was interested to knowwha consequences were involved in the adopiion of a specific licence for
software tha they were planning 1o release. They had heard alot aboutthe GPL and were wondeing éouthow
the use of the GPL would condrain them in the future. The client was concerned tha the presence of aGPL
version would undemine the revenue stream for the produd.

OSL Response

We reviewed the licence terms and ther application o the paticular circumstances. As the client would own dl
of the copyrightin dl of therelevant material the client would need to honourits existing licences in respect of
third paties, butwas notbound by he requirements of the GPL in respect of future modification ordistribution.

Outcome

Theclient ultimately settled on addayed licensng gproach, with therelease of a GPL version 3agged® behind
aclosed ource version (by two vesions.

Notes:

Lagged orversione releases can lead to difficulties in maintaining wo codebases which may have atendency
to diverge Themodd aso requires careful treatment of community contributions as special care is needed for
theinduson ofthose contributionsunde the closed version of the produd.

A dient wished to indudeanumber of packages licensed unde different licences into asingle ingaller package
which ocould bedownloaded as asingle file and ingalled with asingle click on atarget computer. One of the
packages was licensed unde the terms of the GPL.

OSL Response:

On ourandysis the archive doaument was a work which induded the whole of awork the subject of the GPL +
and therefore the archive needed to belicensed unde theterms of the GPL. On acongrvative reading, this
meant that other packages in the archive may need to have GPL compatible licences.

Withoutdisclosng the identity of the client, we initiated informal contacts with the relevant project owners
aboutthe executable archive approach and whether, if it was caughtby the licence, they would bewilling ©
make an exception. The project owners were notwilling © make such an exception.

Outcome

Theclient chose to adopta conservative approach and sparated outdifferently licensed components for end
users to acquire separately.

Notes:

Do notdiscountthe possibility of adirect gpproach to therelevant copyright owner. In this case it was not
successful.

It isimportant in dl open source cases to beproactive notreactive. There is no ngyotiation piocess asiit is
ordinarily undestood, and there is not necessarily any continuing dient relationship or any interdependency
between licensee and mpyright owner. Thereislittle or no oppotunity to correct a mistake after the fact.

A somewhat worrying arollary of the licence compaibility study piesented eboveis tha if an organisation is
running bakupsand those backupsindude GPLed software and thos backupsare sent to athird paty for off
site storage, then the archive tapes may berequired to belicensed unde the terms of the GPL! This of course
dependson anumber of variables induding the manne of dorage However, therisk is there.
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OSL Response:

We raised this with Eben Moglen of the Free Software Founddion shortly after Linux.Conf.Au in 2005.
Outcome:

| undestand there are provisionsin GPL v 3 which address this.

Notes:

The paranoid may care to have ther backup procedures reviewed by legd.

This client was a University technology commercialisation am. They were in the process of developing a
specific produd which used open ource inpuss. Thefunding giant for the work imposed gecific requirements
on thelicendgng of work outputs, induding telicendang ofthird paty components. The grant conditionswere
technically incongstent with the terms of the third paty input The project dso hal athird paty collaborator
which would beproviding (hon op@ source) inpus.

OSL Response

We identified theissues raised by he grant terms, highlighted the inconsstencies and agued that the objectives
of the grantor would befulfilled through he subditution of the open source licence terms in favour of the grant

terms. Grantor was satisfied that its interests were adequaely protected. Renegotiated the grant terms. We aso
advised on gopropriate terms for the provision ofinputfrom the third paty collaborator.

Outcome
Grant terms were successfully changed to pemit the use of open source components.

This clientisinvolved in the produdion of computer systems. They had, ove some peaiod oftime, received
cugomer feedback to the effect that the preloading of a specific configuration of open source packages would be
desirable. The cusomer©siead office/I P section was concerned aboutwha would need to beinduded in
confractud provisions and what risks would beinvolved.

OSL Response

We:

@ provided abriefing to the CEO on issues induding suggested gpproaches;
(b) provided an oveview of wha competitors are doing in the market;

() commented on heavailability of insurance and the pricing of risk;

(d) provided amenu oflegd condiionstha could beused when providing this package It was important
that the terms be able to beinterfaced with existing mntracts and ould gopropriately quaantine
liability.

Outcome

Packagein the process of being taken to market.

Notes:

The market may have different contractud requirements of the provision of open source compared to the
provision of closed source. Not recognising this may result in incorrectly costing aprodud, or making piomises
which cannotbefulfilled.

This client wished to implement well known and long ¢anding ope source codein aprodud, butwere
concerned aboutrisk. The licence terms for this codewere non sandard butprobebly open source compliant.

OSL Response:
We suppoted the client in making an informed decision on he implementation induding:
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L
€) identifying the gppropriate licence terms;
(b) determining whether thelicence terms were sufficiently broad;
(© providing gudance on evaluaing the bonafides and aedentials of both the package and the pe'son or

project from which the package was acquired.
Outcome:
Client weighed risks, decided to adoptpackage
Notes:
Much the same process can beused when adoping ope& ource packages.

Creating an open source acquisition polcy is aquick and easy first sep to take on aldressing op&é ource
within yourorganization.

Client has reason o bdieve acompetitor is infringing an open ource package in the competitorOgrodud.
OSL Response:

We have:

@ hdped identify means of determining infringement;

(b) outlined posible conequences (oneof which is nudear);

(c) provided an oveview of the process of bringing theinfringe to account

Outcome

Not for disclosure at present.

Notes:

Infringing an open ource licence can result in theissue of an injundion restraining the distribution ofthe
produd; the award of subdantial damages; the disclosure of the infringa©4$P and aimind sanctions

Siege Mentality

Typically mog organisationsare aready usng open ource software in some form or another. Unfortunaely, a
common piocess for open ource to enter an organisation is as follows (and dl of this probably occurred sveral

years ago):

@ an engineer wants certain fundiondity which is provided by an opaen source produd;

(b) the engineer putsin arequisition 1o buy aclosed source equivalent;

(©) requisition is rejected or takes too long b gprove

(d) the engineer notices that open urce has $0 acquisition wgs, L notcovered by aquisition polcy;
(e) the engineer raises theissue of open source informally with thar manager;

)] manager is mildly to violently oppo®d, may or may notconallt legd, forbids use of open ource;

(9) (optiond) lawyer provides fire and bimstoneadvice to the effect that open source is responsble for
third world povety and will make you go bind;

(h) the engineer condders this, and especially the lawyer©sespon, asirrationd,;
) the engineer acquires open source anyway, satisfies need, no onds any thewiser.

The method ofacquiring ope& ource immediately places the engineer on asiege footing. $hould management
raise open ource in thefuture, the engineer mug deny dl knowedge When legd asks the engineer aboutopen
source they will avoid theissue or prevaricate. When legd issues an eict that all open ource needsto be
approved by legd, the engineer interprets this as a blanke prohibition (which it may or may notbe).
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Why the engineer rejects management and legd ©secommendaion (or direction) is notentirely clear. However,
we can Peculate that it is acombination of some of the following factors:

@ thetypical engineer©$ormidable self confidence;
(b) ther refusal to accept arguments from authority (rather than logic);

(© the comparative unimportance of the software bang acquired;

(d) the comparative expense of the closed source aternaive;

(e the need for some result to beachieved quickly;

)] the lawyer©sdvice was, dl thingsconddered, excessive, ove thetop, unnformed and, in some places,

bordering on he hygerical. Wha©snore it was incongstent with the engineer©®wn knowledge of
open source and gpeared purly reactionay;

(9) the engineer placed ther trus in oneor more unquaified domain gecidists (see bdow)
Notes:

Absolute prohibitionsunsuppoted by reasoning may be counterprodudive in thelong un. This has probably
already hagppened within yourorganisation.

Unqualified Domain Specialists

Anothe common oaurrence (and something of a corollary of the acquisition senario identified éove istha
knowledge of open source licenang and the possible consequences are provided from within the engineering
section + by agineers. Thebasis of this advice is comments by other engineers, and commentary available over
theinternd. In the great majority of cases this commentary is by another engineer or by ome other peson who
has no qudificationsas alawyer, and, in fact has nothing even remotely resembling legd training.

The engineer probably has afundiond knowledge of the open ource landscape and ae well avare of other,
similar, dgployments which gopear to beworking well. They don©pay paticular atention o the specific
circumstances which are involved, and may notbeaware of critical differences (licence wise) beween thos and
thar own implementation. As such, when presented with the opinion of alawyer to which says (effectively)
tha open ource is evil, it is easy for the engineer to dismiss theview as uninformed (going on vha is reported
in the media it would notsurprise me if they were in fact uninformed).

Thevdue of the bus lawyering which is present in the open source community is roughly equivalent to tha in
other areas (although & pehaps more prevalent), which isto say, it is notvery vaduable. Some common
misconaeptionsindude

BSD peamits me to license the codeunde my own license Wrong
GPL requires me to distribute my modifications Wrong
Using ontractors to work on dnternd® open source projects is no Wrong
problem

OSL Response

In these circumstances it is important to bepart of the solution, rather than pat of the problem. When faced
with these circumstances we have:

(@ provided training © engineers, by way of presentation with an emphasis on piactical risks (and
judicioususe of the views of pecific unquéaified dorain gecialists or organisationswith moral weight
within the open source community);

(b) put together an acquisition polcy for open source;
(c) heped to audit and identify existing op& source usage
(d) provided guidance on wha to consder to make informed decisonson op@& urce acquisitions
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Thegood hing éoutengineersis tha they are amenable to pasuasion by easoned agument and expostion of
thereal (notjud theoretical) risks. It isimportant to make it clear that open ource acquisitionswill betreated
roughly equivalently to dosed source acquisitions Thisis notall tha hard as theissues are largdy the same,
but therisks have been interndised in the case of closed ource acquisitions

Outcome

Engineering alopted more responsble approach to open source usage
Notes:

Don@tall your lawyer to plan yournework topology.

Don@tall yourtechniciansto give you legd advice.

Community Acceptance

We often receive inquiries from busnesses who want to get involved in opan source, and want to do heright
thing, butare notclear on wha isright and wha iswrong n thecircumstances. That is, thereis adesire to
comply with boh the letter and the spirit of the law.

OSL Response

These queies can often beresolved with ashort phonecall. OSL maintains contacts with many leading figures
in the open ource indugry, boh within Audralia and oveseas. We are able to putpeople in contact with peers
who may have an informed view and © make informal contacts on aclient©dehdf.

This third paty (notaclient!) chos to use theterm 2open ource® in amarketing ampagn in respect of a
licensing initiative. This was motivated by the fact that akey component of the initiative was the use of
software licensed unde terms which were not OS| approved, butwere claimed by thedr vendorto becompliant
with the open ource definition. The marketing material clearly sgndled aproblem to the open ource
community as it referred to open ource in onebreath, then described adiscriminaory licenang regime in the
next (open source licences cannotbediscriminatory).

OSL Response:

We were notinvolved!

The outcomes were easily foreseeable. Had we been asked, we would have told them to:
@ not market the initiative as open source; or

(b) require the vendorto have ther licence OS| gpproved.

Outcome

They immediately came unde fire from a nunber of directions and culd notjudify thar material. They had
to kegp ther head down unil thingsblew over. Now, no onementionsthewar.

Notes:

It may well bethat thelicence for the software met the open source definition. However, this was not
immediately obviousand you don@iant to have to putyourself in the postion of having o aguethe subtie
definitiond issues involved in apubic forum.

Be cautiousaboutcaims to openess. Indst on aa OSl Approved licence.

The open ource community is wary of impoders. If unaire, find an gopropriate sounding boad to conault
aboutopen ource related initiatives prior to announéng them.

See http://gpl-violationsorg/.
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